PUBLIC DOMAIN

of towns, also the accepted Malikite views, only a Moslem
may acquire the ownership of waste lands by development.
The Malikites, however, allow the dhimmis equal rights as
regards waste lands distant from towns.1

According to Abu Hamfah, a person acquires property in
a piece of land he developed only in case he had beforehand
obtained the permission (iqtaf or idhri) of the imam to de-
velop it. According to his two disciples and to al-Shafi'i,
the permission of the imam is not necessary. Finally, ac-
cording to the Malikites,2 permission is necessary only as
regards waste lands situated in the vicinity of towns. The
ground for Abu Hamf all's view is the hadlth: " A person
owns only what pleases his iinam ". Besides, lands are a
kind of booty obtained from unbelievers and like all booty,
no part of it may be owned without permission from the
imam. The ground for the opposite view is another hadlth
to the effect that a person owns the land he has developed
because lands, like game, are free property (mubfth)*

There is dispute as to the technical meaning of the word
ihya (development). According to the clnayah, as quoted
in the Bohr, ihya consists in ploughing and irrigating the
land; either one by itself being insufficient. According to
the Kofi, either one of them is sufficient. According to
Abu Yusuf, ihya3 is building, or sowing, or ploughing, or
irrigating. According to one report from Muhammad Ibn
al-Hasan, ploughing is not ihya, unless followed by sowing.
According to the Mabsut* ihya consists in rendering the land
fit for cultivation by ploughing, or building water channels,
or digging a canal leading to it. According to the Majallah,5

1 Majmaf, vol. ii, p. 436; Minhdj, vol. ii, p. 171; Dardir, vol. ii, p. 183.

3 Kharashi, vol. v, p. 70.

3 Hiddyah, vol. ix, pp. 3-4.                                   4P. 168.

* Article 1051; also arts. 1275, 1276.